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1996 ADMONITIONS

152 admonitions to Minnesota
lawyers. Admonitions are issued for
misconduct which is “isolared and nonse-

rious,” Rule 8(d)(2), Rules on Lawyers
Professional Responsibility {(RLPR). As

in prior years, more admonitions were
issued for neglect and failure to adequate-

In 1996, the Director’s Office issued

- ly communicate with the client than for

any other type of rule violation. Other
misconduct for which admonitions were
issued include: inappropriate handling of
retainers, noncooperation with the disci-
plinary process, ex parte contacts with the
court, improper advertising, and inappro-
priate communication with unrepresented
or represented parties. Summaries of sev-
eral representative admonitions issued in
1996 tollow.

B FAILURE TO ATTEND COURT
HEARINGS. A lawyer was retained by a
client in a paternity case. The client
subsequently was charged with a viola-
tion of an order of protection. The court
set a hearing and notified the lawyer.
The lawyer had a conflict on the hearing
date and attempted unsuccessfully to
have other lawyers in his office handle
the matter. The client ultimately
appeared at the hearing pro se and was
sentenced to a short jail term for con-
tempt. The mother then brought a
motion requesting that she be allowed to
move out of state with the minor child.
The lawver wrote to the court on the
issue of the contemplated move, but did
not attend the hearing as he was out of
town on vacation. The lawyer’s failure
to appear at two scheduled hearings vio-
lated Rule 1.3, MRPC.

B FAILURE TO FILE INFORMATIONAL
OTATEMENT. A lawver was retained to
represent a couple in two separate law-
suits. The lawyer served and filed a sum-
mons and complaint in each matter. In
case 1, an informational statement was
ordered filed within 60 days. When no
statement was filed, the court wrote to
the lawyer warning that the case would
be dismissed if the informational state-
ment were not filed within eight days.
The lawyer then wrote to the clients,
advising of his withdrawal as counsel in
both cases. The lawyer failed to give the
clients necessary information, namely
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that the court had set a deadline for filing
the information statement, that the state-
ment had not been filed, and that the
deadline had passed. Case 1 subsequently
was dismissed without prejudice. The
lawyer’s conduct in failing to timely file
the informational statement and with-
drawal from representation without ade-
quately informing the client of relevant
information violated Rules 1.3, 1.4, and
1.16(d), MRPC,

B PROFESSIONAL INDEPENDENCE. A
lawyer represented an elderly widow in
drafting a revocable trust agreement
which placed her home in trust. The
widow was cotrustee of the trust with her
daughter. Two years later, the daughter
contacted the lawyer to draft a deed con-
veying the homestead to the daughter
individually. The lawyer drafted the deed
and had the widow sign it as trustee,
although he had not advised or consulted
with her individually about the transfer.
The daughter paid for the lawyer’s ser-
vices. The lawyer violated Rules 2.1 and
5.4(c) by preparing the deed based on the
daughter’s instructions alone and in direct
conflict with the earlier trust he had
drafted for the widow.

M F:E SPLITTING AND RETURN OF CLIENT
FILE. A personal injury claimant met with
a law firm, which referred him to a second
firm. A lawyer in the second firm investi-
gated the claim and determined not to
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take the case. The lawyer sent the client
a letter declining to handle the case and
advising that the file had been retumed to
the first firm. Upon inquiry by the client,
the first firm could not locate the file.
During investigation, the lawyer who
reviewed the case stated that he had an
informal (unwritten) agreement with the
first firm to pay them one-third of the fee
in the event of a recovery. The client was
not aware of the agreement. The lawyer’s
conduct in returning the file to the first
firm instead of the client and failing to
disclose to the client the fee arrangement -

with that firm viclated Rules 1.16(d} and
1.5(e), MRPC.

M HANDLING RETAINERS. A criminal
defendant retained a lawyer to defend
him. As a fee, the defendant assigned to
the lawyer his interest in certain real prop-
erty and agreed to pay $2,000 in cash.

The lawyer took the $2,000 check and
deposited it into his general office account
rather than a client trust account. The
lawyer claimed the funds were a nonre-
fundable retainer, while the client claimed
the funds were for litigation expenses. No
retainer agreement was signed. Depositing
the retainer into the general business
account without a signed retainer agree-
ment with appropriate disclosures violated
Rule 1.15(a), MRPC, and Opinion No.
15, Lawyers Professional Responsibility
Board (LPRB).

Bl NONCOOPERATION IN TRUST ACCOUNT
OVERDRAFT INVESTIGATION. The
Director received notice of an overdraft
on a lawyer’s trust account and wrote to
the lawyer requesting information.

When the lawyer did not respond to
three letters from the Director over the
course of two months, the Director
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opened a disciplinary investigation file
and for the fourth time requested infor-
mation from the lawyer. The lawyer did
not respond until after an additional
(fiftth) request from the Director. The
Director then received a second overdraft
notice, and requested a response from the
lawyer. After receiving no response to
three requests for information, the
Director opened another disciplinary
investigation file, notified the lawyer and
requested trust account information.
After repeatedly failing to respond to the
requests for information, the lawyer final-
ly responded. The trust account records
were all in order and the overdrafts were
not the result of lawyer error. The
Director’s Office issued the lawyer an
admonition for repeated failure to coop-
erate in a timely manner with the over-
draft investigation, which violated Rule
8.1(a)(3), MRPC, and Rule 25, RLPR.

B [MPROPER USE OF COLLECTION AGENCY
ADDRESS. A collection agency sought to
collect a debt, Outside counsel for the
agency sent a summons and complaint by
certified mail to the debtor. The com-
plaint and certified mail receipt indicated
the lawyer’s address was that of the collec-
tion agency. 1he debtor responded, send-
ing it to the collection agency address.
The agency did not forward the letter to
the lawyer. The lawyer eventually filed
the summons and complaint and obtained
a default judgment. Use of the collection
agency'’s address was misleading and vio-
lated Lawvers Professional Responsibility
Board Opinion No. 10.

B Ex PARTE CONTACTS WITH THE
COURT. A lawyer represented the family
of an auto accident victim and applied to
the court for an order of distribution of
funds received from the driver’s no-fault
insurer {the decedent did not own a car
and had no insurance). The lawyer did
not provide notice to the driver’s attor-
ney before obtaining the order and
included in the order a provision that the
no-fault benefits did not constitute a set-
off in the wrongful death lawsuit, con-
trary to the driver’s attorney’s understand-
ing. A few months later, in the wrongful
death lawsuit, the lawyer was directed by
the court to prepare an order on a motion
to compel. The lawyer did not provide a
copy of the proposed order to the driver’s
attorney and included in the order a
requirement that the deponent produce
financial statements at his deposition,
which had not been mentioned in the
motion to compel the deponent’s appear-
ance. After another hearing, the judge
ruled that the deponent did not have to
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bring the financial statements with him
to the deposition. The lawyer’s conduct
in communicating with the court on two
separate occasions without providing
copies to opposing counsel violated Rules
3.5(g) and 8.4(d), MRPC.

B FREE INITIAL CONSULTATION. A lawyer
advertised in the telephone book that he
provided a “free initial consultation.” A
client met with the lawyer about a default
judgment entered against the client and
thereafter retained the lawyer to conduct a
detailed investigation to determine
whether to reopen the judgment. The
client paid a $1,500 advance fee, but no
fee agreement was signed and the lawyer
did not discuss whether or how he would
charge for the initial meeting. After
investigation, the lawyer recommended
taking no action, sent the client a bill, and
refunded the unearned portion of the
retainer. The bill reflected a $100 charge
for the initial meeting. After the client
complained to the lawyer, the lawyer
refunded the $100, although he stated dui-
ing the ethics investigation that his policy
since opening his practice was to bill for
the initial consultation if he was hired by
the client and he had never had a com-
plaint before this. The lawyer’s failure to
discuss with the client whether and how
he intended to charge for the initial con-
sultation violated Rules 1.5(b) and 7.1(a),
MRPC,

Bl COMMUNICATION WITH AN
UNREPRESENTED PARTY. A lawyer repre-
sented a minor injured in an altercation
with several other minors. The lawyer
wrote to one of the other minors, a
potential defendant, who was not repre-
sented by counsel and requested that

he contact the lawyer to discuss the
altercation. The minor’s parents were
not home at the time and the lawyer

did not advise the minor that the inter-
ests of the minor and the lawyer’s client
were adverse. This conduct violated Rule
4.3(a), MRPC.

B CONTACT WITH REPRESENTED PARTY. In
a marriage dissolution action, both husband
and wife were represented by lawyers. In a
related criminal proceeding against the hus-
band, the court entered a no-contact order
prohibiting the husband from contacting
the wife or the children. One of the chil-
dren was hospitalized for observation and
the husband called his lawyer to arrange for
him to visit the child in the hospital,
despite the no-contact order. The lawver
called the wife directly at the hospital to
discuss the issue, although he knew she was
represented by counsel. The lawyer’s con-

duct violated Rule 4.2, MRPC.
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